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OF THE STATE or CALI FORNI A

In the Matter of the Appeal of )

)
MARSHALL T. AND )
ARLENE W GLEASON )

No. 85a-133-SW

For Appellants: Mrshall and Arlene Q eason,
in pro. per.

For Respondent: Israel Rogers
Supervi sing Counsel

OP1 NI ON

This appeal is made pursuant to section 185931/
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of Mrshall T. and
Arlene W @ eason against aproposed assesspent of addi-
tional personal income tax In the amount of $283 for the
year 1981.

'mess ofherw se specified, all section references

are to sections of the Revenue and Taxation Code as in
effect for the year in issue.
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The issues presented in this appeal are whether
appel lants filed a valid claimfor refund and whether
respondent should have notified appellants sooner that
a loss taken in 1981 was to be disall owed.

pellants filed a timely joint personal income
tax return tor 1981 in which they clained a small busi-
ness stock loss. Respondent determned that the stock
l oss was incurred in 1978, and therefore was inproperly
claimed in 1981. The |oss was disallowed and a notice’ of
proposed assessment was issued. Appellants protested,
arguing that the loss was allowable in the year incurred
and that they were "entitled to a rebate of tax for the
year 1978." " Since the period for claimng a refund for
1978 had al ready passed, however, respondent affirned its
proposed assessment,

Appel  ants contend on appeal that when they
filed their 1981 return, it should have been considered
to be a tinely filing of a claimfor refund for 1978. In
the alternative, they contend that if respondent had
notified them of the disallowance of the loss for 1981
nmore promptly, they may-have been able to respond by
flLln%ja claim before the statute of limtations had
expi red.

The first issue is whether appellants' 1981 tax
return constitutes a valid claimfor refund.

_ Section 19055 quite clearly provides that every
claimfor refund nust be in witing and state the reasons
for the refund. In their 1981 tax return, appellants did
not claima refund. They nerely claimed a | oss which was
eventually found to have been a |oss which occurred in
1978. W nust conclude that appellants' 1981 return was
not a valid claimfor refund.

. The final issue is whether respondent should
have inforned appellants sooner that their clainmed |oss
was beln? denied so that appellants could have filed a
timely claim for refund.

Section 19053 provides that no credit or refund
shal| be allowed after four years from either the |ast
da¥ prescribed for filing the return or one year fromthe
date of the overpaynent, whichever expires [ater. Appel-
lants' 1978 tax return was due April 15, 1979.  Four
years fromthis date would be April 15, 1983. [t was not
until July 23; 1984, that appellants stated that they
were entitled to a rebate of tax for the 1978 overpaynent.
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This request was not tinmely and consequently is barred by
the statute of linitations. Furthernore, we have consis-
tently held that respondent is not under any duty to

advi se a taxpayer about a limtation period.” (Appeal of
F.D. Shagets, Cal. St. Bd. of Equal., July 26, %682.)

_ For the above reasons, respondent's action in
this matter nust be sustained.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T |'S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Marshall T. and Arlene Ww. G eason against a
proposed assessnent of additional personal incone tax in
the amount of $283 for the year 1981, be and the sane is
her eby sust ai ned.

Done at Sacramento, California, this 10th day
O June , 1986, by the State Board of Equalization,
with Board Menbers M. Nevins, M. collis, M. Bennett,
M. Dronenburg and M. Harvey present.

Ri chard Nevins - , Chai rman
Conway H Collis , Menber
Wlliam M Bg;nett , Menber
Ernest J. Dronenburg, Jr. ., Menber

Wl ter Harvey* , Menber

*For Kenneth Cory, per Government Code section 7.9
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